
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   01/04/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

1.  TIME:  9:00   CASE#: MSC14-01790 
CASE NAME: PETER CONEY VS. KELLY DOSSA 
HEARING ON MOTION FOR A LIMITED REOPENING OF DISCOVERY TO RECONVENE 
DEPOSITION  /  FILED BY PETER CONEY, ANN CONEY 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion for leave to reopen the deposition of Rick Humann is denied.  Defendants 
have filed no opposition.  Nevertheless, the Court does not see that plaintiffs have established 
good cause. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01639 
CASE NAME: MASON VS. AMERICAN MEDICAL RESPONSE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY STRYKER CORPORATION 
* TENTATIVE RULING: * 
 
Defendant Stryker moves for summary judgment or adjudication.  The motion is continued to 
January 11, 2019, at 9:00 a.m. 
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The problem is that Stryker’s motion papers rest at least in part on evidence that Stryker seeks 
to file under seal.  For starters, Stryker’s motion for leave to file under seal is itself noticed for 
February 9, which is not only long after this motion, but indeed after the trial date.  That timing 
quirk aside, moreover, Stryker presents no substantive discussion at all as to why there is any 
justification for filing this evidence under seal.  There is only a completely conclusory assertion 
that the materials in question are confidential, signed by an attorney and not anyone purporting 
to know first-hand.  That does not come anywhere near providing sufficient ground for allowing 
anything to be filed under seal.  (Nor does Stryker address what it would plan to do with this 
evidence in a public trial, in the event that summary judgment is denied.) 
 
If Stryker thinks the Court is overlooking some factual basis heretofore presented in support of 
the motion to file under seal, it can contest this tentative, and show up to point it out.  Otherwise, 
Stryker is given until the end of business on Friday, January 4, to notify the Court and all 
counsel (by fax or e-mail) whether it elects to (1) consent to the filing of all of its evidence in 
support of summary judgment publicly, not under seal (in which case the Court will need full 
unredacted copies to be formally filed); or (2) withdraw the sealed evidence and ask the Court to 
rule on the summary judgment motion without it; or (3) withdraw the summary judgment motion.  
If the Court has not heard from Stryker it will assume that option (3) has been chosen. 
 
If the parties agree that the settlement-mentor conference set for next week will be unfruitful 
before the summary judgment motion has been ruled on, they should contact this Department’s 
Clerk as soon as possible to reschedule it.  The trial date is fast approaching, however, and the 
Court does not automatically assume the parties can’t talk settlement based on their estimates 
of the odds on this motion. 
 
The Court notes that the file contains a discovery motion also noticed for this hearing date.  No 
such motion is on calendar, however, and the Court is not sure what happened to it.  If the 
moving party thinks this motion is still presented for decision, it should notify the Clerk. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-01119 
CASE NAME: POZAR VS. SOLORIO 
HEARING ON MOTION FOR AN ORDER DEEMING MATTERS ADMITTED 
FILED BY DEANA POZAR 
* TENTATIVE RULING: * 
 
Plaintiff has taken this motion off calendar because the case has settled. 

  

 4.  TIME:  9:00   CASE#: MSC17-01119 
CASE NAME: POZAR VS. SOLORIO 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY DEANA POZAR 
* TENTATIVE RULING: * 
 
Plaintiff has taken this motion off calendar because the case has settled. 
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 5.  TIME:  9:00   CASE#: MSC17-01850 
CASE NAME: DEKOVEN VS. DEB CONSTRUCTION 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGS. 
FILED BY RICK DEKOVEN 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel discovery responses is denied.  Plaintiff’s cover sheet says that 
the motion is exempt from the Discovery Facilitator program.  Nothing else in the motion papers, 
however, purports to explain why it would be so exempt.  The Court infers that plaintiff’s 
argument, if he had bothered to make one, would be that because the responses served 
were copies and not originals, therefore they are nullities and defendant must be deemed 
not to have made any responses at all.  While plaintiff is correct that originals should have been 
served, plaintiff is wholly unjustified in treating service of copies as a complete non-event, 
especially as there is no suggestion that the technical error has had any practical or prejudicial 
effect whatsoever. 
 
Moreover, the motion is tardy.  Plaintiff filed it timely, but did not serve it until three weeks later, 
in what must be taken as either the same kind of litigation gamesmanship of which plaintiff 
complains so bitterly, or the kind of clerical oversight of which plaintiff complains so bitterly. 
 
Plaintiff’s counsel is also directed to use a more legible type font size in future filings. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-00269 
CASE NAME: ESTATE OF JERLYN L. SMITH  VS.  FARMER’S INSURANCE 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY HOWARD RUUD, FARMERS INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
Defendants move to strike the entire first amended complaint, on the ground that Ms. Ontifade 
(a non-lawyer) may not appear in pro per on behalf of a trust and an estate.  The motion is 
denied. 
 
The Court has previously indicated concern as to whether Ms. Ontifade is a proper plaintiff here, 
meaning whether she is or is not the proper person to represent the trust and the estate in a 
non-probate action.  In response to an OSC, Ontifade produced probate documents and other 
evidence establishing her standing in these respects, and the Court announced itself satisfied.  
That determination, however, went only to whether Ontifade is the right person to be a plaintiff 
here.  The Court did not address whether, in pursuing this action, she needs a lawyer. 
 
Defendants cite Hansen v. Hansen (2003) 114 Cal.App.4th 618, which held that “[a] person who 
is unlicensed to practice law and who represents a decedent’s estate cannot appear in propria 
persona on behalf of the estate in matters outside the probate proceedings.”  Id. at 621.  That 
case was distinguished, however, in Aulisio v. Bancroft (2014) 230 Cal.App.4th 1516, which 
held that a trustee may appear in pro per on behalf of a trust when he is not only the trustee, but 
also the settlor and sole beneficiary.  The court reasoned that the rationale for Hansen was that 
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a non-attorney may not appear, even in the guise of an estate administrator, to represent the 
interests of other persons – that is, third-party beneficiaries of the estate.  But when the person 
seeking to appear in pro per is the sole beneficiary, he is effectively representing only his own 
interests and not those of others. 
 
Hansen involved an estate administrator, and Aulisio a trustee.  There is no evident reason, 
however, to distinguish between these two situations for purposes of their respective holdings. 
 
Onifade represents that she is the sole beneficiary of both the estate and the trust, and 
defendants do not suggest otherwise.  Accordingly, under Aulisio she may appear on behalf of 
both the estate and the trust without hiring a lawyer.  If it should come out that she is not the 
sole beneficiary, however, it may become necessary to revisit this question.  Plaintiff should pay 
attention to this issue and determine whether it may turn out to be necessary for her to get a 
lawyer. 
 
Defendants also move to strike certain portions of the FAC, concerning prayers for attorney’s 
fees.  As the Court is sustaining the demurrer to the entire FAC, however (Line 7), that is moot, 
at least for now.  Plaintiff should consider this point, however, in deciding how to amend. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-00269 
CASE NAME: ESTATE OF JERLYN L. SMITH  VS.  FARMER’S INSURANCE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY HOWARD RUUD, FARMERS INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
Defendants demur to the entire first amended complaint (FAC), and each cause of action in it.  
The demurrer is sustained without leave to amend as to the fifth and seventh causes of 
action.  It is sustained with leave to amend as to the remaining causes of action.  Plaintiff may 
file and serve an amended complaint within 30 days. 
 
The Court reminds both sides that if there is going to be a further demurrer to the second 
amended complaint, it too must be preceded by meaningful meet-and-confer, in which both 
sides are expected to participate.  Indeed, while not formally required, the Court suggests that 
plaintiff may find it useful to send a draft of her amendment to defendants’ counsel before filing 
it, so that if defendants point out any asserted defects that plaintiff is able to remedy, she can do 
so before formally filing.  Otherwise, plaintiff may face the need to file yet another amended 
complaint in response to points brought to her attention in the meet-and-confer on a proposed 
demurrer. 
 

Preliminary Procedural Observations 
 
The present demurrer provides a useful lesson about what happens when a party (especially a 
pro per party) refuses to engage meaningfully in the meet-and-confer process required under 
Code of Civil Procedure § 430.41(c).  The FAC contains a number of defects or omissions – 
some substantive, but many just a matter of unclarity or omission of something plaintiff likely 
could have cleared up or added by amendment.  Defendants’ counsel contacted plaintiff to point 
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these out.  After saying she would amend, however, plaintiff apparently decided to blow off the 
process, filed no amendment, and refused further communications. 
 
Instead, plaintiff served (and filed) a set of documents captioned “Declaration in Support”, which 
appear to be an approximation of her intended trial exhibits.  That is not how litigation works, at 
this stage anyway.  It is neither required nor useful for plaintiff to proffer her evidence at the 
pleadings stage.  What is required is that she shape up her pleading – not file an inch of 
documents and challenge defendants and the Court to figure out for themselves what plaintiff’s 
causes of action are.  Nor will it do to assert that defendants already know all about these 
policies and claims without them being properly alleged in the pleading.  That’s not how litigation 
works either, for several reasons – one of which is that even if the defendants know all this, the 
Court doesn’t. 
 
(For future reference, plaintiff should also take note of CRC 3.1110(f) and Local Rule 3.42 
concerning tabbing of exhibits to filed documents.) 
 

Background 
 
Dellesia Onifade brings this action in pro per as Trustee of the Jerlyn L. Smith Trust and 
Administrator of the Estate of Jerlyn Smith.  Although both sides refer to “plaintiffs” in the plural, 
there is only one plaintiff, namely Ms. Onifade.  She appears in two capacities, as the trustee of 
a trust and as the administrator of an estate (see Line 6).  The FAC, however, does not purport 
to state any claims on behalf of Ms. Onifade herself, in her personal capacity. 
 
Onifade’s mother, Ms. Smith, passed away on April 12, 2015.  Prior to her death Smith had 
entered into several agreements with Farmers Insurance for coverage on some of her 
properties.  Smith owned a number of real properties, some of them operated as rentals.  After 
her mother’s death, plaintiff alleges Farmer’s agent, defendant Ruud, changed the addresses of 
the policies, redirecting the policies to an unauthorized person, Van Smith.  Plaintiff alleges that 
defendants and their representatives chose to deal, transact and settle claims with the 
unauthorized person, Van Smith, who had no insurable interest in the property nor had any 
document appointing him as the legal representative of the named insured.  Despite Onifade’s 
documentation from the court showing her status as the legal representative and successor 
trustee status of her mother’s estate, Farmers denied all claims filed by the Estate after the 
insured passed away.   
 
1st C/A—Breach of Contract 
 
Defendants demur to the First Cause of Action on the ground the breach contract claim fails to 
state a cause action and is uncertain.  The demurrer is sustained with leave to amend. 
 
“A cause of action for breach of contract requires pleading of a contract, plaintiff's performance 
or excuse for failure to perform, defendant's breach and damage to plaintiff resulting therefrom. 
[Citation.]  A written contract may be pleaded either by its terms – set out verbatim in the 
complaint or a copy of the contract attached to the complaint and incorporated therein by 
reference – or by its legal effect.”  (McKell v. Washington Mutual, Inc. (2006) 142 Cal.App.4th 
1457, 1489.)  Plaintiff does not attach the policies or plead the essential terms of the contracts. 
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Defendants argue at the outset that plaintiff does not allege that she, herself, is a party to any 
contract with defendants.  That is misdirection.  Plaintiff does allege that her mother had 
insurance policies with Farmers, and it follows that those contractual rights must have devolved 
upon death to either the estate or the trust.  (It is less clear, however, whether plaintiff can allege 
any actual contractual relationship with Mr. Ruud personally.) 
 
Beyond that, however, plaintiff’s contract claim is simply too muddled and incomplete to 
withstand demurrer.  Among its key omissions are allegations clearly identifying (1) exactly what 
contract(s) are being sued on; (2) whether those contracts were held by the estate, the trust, or 
both; (3) the particular breaches of those contracts sued on, and the damages that are alleged 
to have been incurred thereby; (4) the content and results of the ordinance violations the FAC 
rather obliquely refers to, along with articulation of the basis on which plaintiff claims coverage 
for those violations; and (5) the claim or claims on which plaintiff asserts that Farmers should 
have paid her a higher fair rental value. 
 

2nd C/A—Negligence 
 
Defendants demur to second cause of action on the ground it is uncertain to which entity 
defendants owed a duty.  It is uncertain who suffered the alleged harm – the estate, the trust, or 
Ms. Onifade personally.  It is also uncertain as to which policy or claim from which the breach of 
duty arose.  Defendants also argue that plaintiff failed to allege that any benefits were due under 
any specific insurance contract.  So, they argue, plaintiff fails to state facts sufficient to 
constitute a cause of action.   
 
"The elements of a cause of action for negligence are well established.  They are '(a) a legal 
duty to use due care; (b) a breach of such legal duty; [and] (c) the breach as the proximate or 
legal cause of the resulting injury.' [Citation.]”   (Ladd v. County of San Mateo (1996) 12 Cal.4th 
913, 917.)  The First Amended Complaint is not clear to whom defendants breached the duty of 
care.  The demurrer to this cause of action is therefore sustained, with leave to amend if plaintiff 
chooses to do so. 
 
Plaintiff alleges that under the terms of the policies, defendants owed a duty to exercise 
reasonable care with respect to her real property, and in their dealings with her and her 
property.  (Complaint, ¶19.)  Defendants were negligent in that they dealt with an impostor, 
instead of the authorized representative of the estate, regarding claims submitted for damage to 
covered properties, which ultimately harmed the estate. 
 
It is not clear that this cause of action has much meaningful content over and above the 
contractual or insurance-based causes of action asserted elsewhere.  The only act of 
negligence alleged here is dealing with an imposter as the purported successor to the decedent.  
If that is true, however, it presumably states a claim for breach of contract at least, and plaintiff 
would not have to prove that defendants were negligent in dealing with the wrong 
“representative”. 
 
Plaintiff argues that the rights of her late mother devolved on her (plaintiff) and she is entitled to 
sue for negligence.  (Opposition, 10, 1-6.)  Plainitff argues that it sufficient to plead that she was 
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subjected to a humiliating experience and emotional distress.  (Opposition, 10:18-20.)  However, 
this confuses the matter even more, as Ms. Onifade has not sued in her individual capacity.  
The estate and the trust did not suffer any humiliation or distress.  And there would be other 
substantive requirements needed to assert a cause of action for negligent infliction of emotional 
distress as such – elements that plaintiff is unlikely to be able to allege. 
 

3rd C/A—Bad Faith 
 
Plaintiff alleges that defendants falsely denied that there was coverage for vandalism and law-
and-ordinance evictions.  Moreover, defendants created a phony process of dealing with 
Plaintiff’s claims, designed to delay, stall, and eventually deny plaintiff’s claims. Plaintiff alleges 
that defendants acted in bad faith in dealing with the insured, causing injury and distress.   
 
To establish this claim for bad faith, a plaintiff must establish (1) That plaintiff suffered a loss 
covered under an insurance policy issued by defendant; (2) that plaintiff properly presented a 
claim to defendant to be compensated for the loss; (3) that defendant failed to conduct a full, 
fair, prompt, and thorough investigation of all of the bases of plaintiff’s claim; (4) that plaintiff was 
harmed; and (5) that defendant’s failure to properly investigate the claim was a substantial factor 
in causing plaintiff’s harm.  (CACI No. 2332.) 
 
The flaws in this cause of action resemble those in the breach-of-contract claim.  Plaintiff is 
entirely unspecific, not to say jumbled, in alleging which particular insurance policies are at 
issue; which claims in particular she is alleging to have been mishandled; or in identifying the 
misdeeds alleged to the particular policies and claims involved.  Moreover, there is very little 
detail provided as to the asserted responsibility of Ruud personally as opposed to Farmers.  
Accordingly, the demurrer is sustained with leave to amend. 
 

4th C/A—Interference with Contract and Prospective Economic Advantage 
 
Plaintiff alleges that the decedent, and hence the estate and/or the trust, had contractual 
relationships with third parties with regards to mortgages and leases on the insured properties.  
The insured properties at 7203 Holly Street in Oakland and 2141 Merced Street in Selma, 
California were rental properties, of which defendants were aware.  Plaintiff needed to repair 
damages to the units and return the properties to the rental market as soon as practicable, but 
defendants denied and delayed claims, making it impossible to resume renting out the 
properties for over 13 months for the Holly property and 24 months for the Selma property.  This 
made it impossible for plaintiff to fulfill obligations on mortgages, municipal entities and utilities.  
Defendants were aware of these entities and their interests in the properties.  Defendants were 
also aware of plaintiff’s relationship with renters and prospective renters. 
 
“The elements which a plaintiff must plead to state the cause of action for intentional 
interference with contractual relations are (1) a valid contract between plaintiff and a third party; 
(2) defendant's knowledge of this contract; (3) defendant's intentional acts designed to induce a 
breach or disruption of the contractual relationship; (4) actual breach or disruption of the 
contractual relationship; and (5) resulting damage.”  (Pacific Gas & Electric Co. v. Bear Stearns 
& Co. (1990) 50 Cal.3d 1118, 1126.) 
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“The elements of negligent interference with prospective economic advantage are (1) the 
existence of an economic relationship between the plaintiff and a third party containing the 
probability of future economic benefit to the plaintiff; (2) the defendant's knowledge of the 
relationship; (3) the defendant's knowledge (actual or construed) that the relationship would be 
disrupted if the defendant failed to act with reasonable care; (4) the defendant's failure to act 
with reasonable care; (5) actual disruption of the relationship; (6) and economic harm 
proximately caused by the defendant's negligence.”  (Redfearn v. Trader Joe’s Co. (2018) 20 
Cal.App.5th 989, 1005.) 
 
Defendants demur on the ground Plaintiff failed to allege facts sufficient to state a cause of 
action.  Defendants argue the cause of action fails because it does not allege that defendants 
intentionally interfered with an existing contract.  Plaintiff alleges defendants acted negligently 
and with disregard that their acts would induce a breach or disruption of these contractual 
relationships.  (FAC, ¶ 31.)  Defendants also demur on the ground the cause of action is 
uncertain.  Plaintiff conflates the contracts with the mortgage lenders with the prospective 
contracts between plaintiff and prospective renters.   
 
Plaintiff confuses matters by combining claims for intentional and negligent interference; they 
are related but separate torts, with different elements.  Plaintiff does not allege that defendants 
acted with the intention of causing her to lose renters, miss mortgage payments, etc. – nor is 
there any obvious motive why defendants would have such an intention.  If the theory is 
negligent interference, however, plaintiff should be more explicit in alleging the details of a 
failure to act with reasonable care. 
 
The demurrer is sustained with leave to amend. 
 

5th C/A—Harassment & Oppression 
 
The demurrer to this cause of action is sustained without leave to amend. 
 
Plaintiff alleges that on several occasions, defendants demanded information that was difficult to 
provide or that had already been provided by plaintiff, and demanded Plaintiff provide the 
information within a short period of time.  Defendants were also intimidating in that they wrote 
parts of their messages to plaintiff in bold capital letters and threatened legal consequences for 
failure to attend a specific appointment.  
 
That may or may not be good insurance practice or proper business etiquette.  What it isn’t, 
however, is anything remotely approaching tortious harassment.  As defendants point out 
(though plaintiff doesn’t cite the statute), to obtain a restraining order for civil harassment, 
plaintiff would have to allege violence, threats of violence, or a sustained course of harassing 
conduct “that serves no legitimate purpose”.  Code of Civil Procedure § 527.6.  An insurer’s 
dealings with a policyholder or claimant, whether conducted politely or boorishly, do not come 
close to fitting that description.  Moreover, in an arms’-length business relationship, a little 
thickness of skin is to be expected.  Demands for documentation, even if not well asserted, are 
not the kind of conduct that would cause a reasonable person to experience the kind of 
substantial emotional distress that would give rise to a cause of action here. 
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6th C/A—Duty to Defend 
 
Defendants demur on the ground a “duty to defend” is not a legally cognizable cause of action.  
Instead it is a breach of contract action.  (Comunale v. Traders & General Ins. Co. (1958) 50 
Cal.2d 654, 659.)  This cause of cause fails as it is duplicative of the previously-plead breach of 
contract claim. 
 
Framed as such, the demurrer is not well taken.  Even if this “duty to defend” claim is to be 
relabeled as a “breach of contract” claim, there is no requirement that plaintiff must put all her 
breach theories in the same cause of action.  The alleged breach here is not included in the first 
cause of action, and is distinct from what is pleaded there. 
 
There are other problems with the breach claim asserted here, though.  This cause of action is 
not spelled out with clear enough detail to identify exactly what it is about.  It appears, however, 
that the estate was sued by a third party on a personal injury claim, which plaintiff describes as 
frivolous.  Farmers undertook to defend against the claim by retaining counsel; but plaintiff is 
unsatisfied with the performance of that counsel, who was eventually replaced.  It is not alleged 
that the estate lost the lawsuit, or even that it had to pay out a settlement.  Rather, the 
gravamen of the damages on this count is that the undue prolongation of the personal-injury 
case has delayed the wrapping up of the probate estate.  Given that the other disputes detailed 
in the FAC seem likely to have delayed any such wrapping up independently of the lawsuit, 
however, plaintiff’s theory of causation of damages is more than a bit obscure. 
 
The demurrer is therefore sustained with leave to amend, to spell out plaintiff’s theory of injury 
caused by the alleged errors of retained counsel more clearly. 
 

7th C/A—Elder Financial Abuse 
 
The demurrer to this cause of action is sustained without leave to amend.  Plaintiff asserts a 
claim for elder abuse, apparently premised on the advanced age of her mother, the decedent.  
But all of the actions alleged to constitute such abuse – dealing with an imposter estate 
representative, and concealing policies from the proper estate administrator – necessarily 
occurred after the mother’s death.  There is no cause of action for “elder abuse” to the estate of 
a deceased elderly person. 
 

Defendants’ Request for Judicial Notice 
 
It is not necessary to take judicial notice of filings in this court case, especially the pleading 
being demurred to. 
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 8.  TIME:  9:00   CASE#: MSC18-00619 
CASE NAME: LAY VS. NASSER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY HOSSAM NASSER, ICG ENGINEERING, INC. 
* TENTATIVE RULING: * 
 
Defendants Hossam Nasser and ICG Engineering, Inc. demur to plaintiff Olivia Lay’s first cause 

of action for fraud and second cause of action for violation of Business and Professions Code 

§ 17200 in her first amended complaint (“FAC”).  Plaintiff alleges that Nasser fraudulently 

recommended an unlicensed individual to perform construction on her home.  Defendants 

demur on the basis that plaintiff’s causes of action fail to state facts sufficient to constitute a 

cause of action and are uncertain.  (See Code of Civil Procedure § 430.10(e)-(f).)  The demurrer 

is overruled.  Defendants shall answer by January 18, 2019.  

Fraud 

“The elements of fraud, which give rise to the tort action for deceit, are (a) misrepresentation 

(false representation, concealment, or nondisclosure); (b) knowledge of falsity (or ‘scienter’); 

(c) intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) resulting damage.”  

(Lazar v. Superior Court (1996) 12 Cal.4th 631, 638.)  “In California, fraud must be pled 

specifically; general and conclusory allegations do not suffice.”  (Id. at 645.)  “This particularity 

requirement necessitates pleading facts which ‘show how, when, where, to whom, and by what 

means the representations were tendered.’”  (Id.) 

Here, plaintiff alleges that in mid-November 2014, she hired defendant Hossam Nasser as an 

engineer to assist her with a home remodel.  (FAC ¶ 8.)  Nasser allegedly recommended Hasan 

Redzic to perform the construction, and represented to plaintiff that Redzic was a licensed 

contractor and the owner of a company called “EVRA Construction.”  (FAC ¶ 10.)  Plaintiff 

alleges that these statements were false and made to convince her to pay for work that Redzic 

was prohibited from performing.  (FAC ¶ 34.)  Relying on Nasser’s statements, plaintiff allegedly 

hired Redzic to perform construction of a support beam and other remodeling work on the 

property.  (FAC ¶ 14.)  The paperwork used by Redzic allegedly bore the name “EVRA 

Construction” and the Contractors State License Board number 765231, which is the license 

board number assigned to EVRA Construction.  (FAC ¶ 13.)  Over the course of the project, 

plaintiff allegedly paid $70,471.76.  (FAC ¶ 21.)  In approximately January 2015, plaintiff 

allegedly hired an inspector and learned that substantial portions of the work done by Redzic 

was defective.  (FAC ¶ 22.)  That same month, Redzic allegedly abandoned the project and 

stopped communicating with plaintiff.  (FAC ¶ 24.)  In an effort to address these problems, 

plaintiff allegedly contacted EVRA’s office and then learned that EVRA denied affiliation with 

Redzic and denied that he was licensed contractor.  (FAC ¶ 26.)  Plaintiff alleges that she will 

have to pay approximately an additional $83,075 for the demolition and replacement of the 

defective construction.  (FAC ¶ 26.)  The Court finds that above facts are sufficient to constitute 

a cause of action for fraud and are pleaded with sufficient certainty.   
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Defendants assert that plaintiff’s fraud cause of action is inadequate because it does not 

precisely allege when plaintiff learned of the falsity of these statements.  However, defendants 

do not cite to any authority stating that a plaintiff must plead the date of their discovery of the 

misrepresentation in order to have a valid fraud cause of action.  The specificity requirement for 

pleading fraud merely requires that the plaintiff plead the date that the defendant made the false 

statement.  (See Lazar, 12 Cal.4th at 638.)  Plaintiff has satisfied this requirement.  (See FAC 

¶¶ 8, 10.)  Defendants have a point that there may be a limitations defense to be asserted here; 

but plaintiff is not obligated to provide those details in her complaint.  If there is a limitations 

problem, defendants can explore it via appropriate discovery and motion practice. 

The demurrer is overruled as to the fraud cause of action.   

Unfair Business Practices 

“[T]he unfair competition law’s scope is broad.  (Cel-Tech Communications, Inc. v. Los Angeles 

Cellular Telephone Co. (1999) 20 Cal.4th 163, 180.)  “[I]t defines ‘unfair competition’ to include 

‘any unlawful, unfair or fraudulent business act or practice.’”  (Id.)  “Its coverage is sweeping, 

embracing anything that can properly be called a business practice and that at the same time is 

forbidden by law.”  (Id.) 

Here, plaintiff alleges that Nasser had a pattern and practice of referring his engineering clients 

to Redzic, despite having knowledge that Redzic was not a licensed contractor.  (FAC ¶ 27.)  

Nasser allegedly made the referrals to Redzic as part of an agreement to share profits from the 

work done by Redzic.  (FAC ¶ 28.)  These alleged actions are fraudulent and forbidden by law.  

Thus, the demurrer is overruled as to the unfair business practice cause of action.   

Judicial Notice 

Defendants’ request for judicial notice of the following documents is granted: Complaint filed on 

August 22, 2017, Case No. C17-01607; Order Sustaining Defendants’ Demurrer filed on March 

12, 2018, Case No. C17-01607; Default Judgment Entered by the Court Against Siamak 

Shemirani, Hasan Redzic, and Caspian Enterprises, Inc., Case No. C17-01607; and Notice of 

Related Case filed in this case.   

  

 9.  TIME:  9:00   CASE#: MSC18-01282 
CASE NAME: COLBERT VS. QBE INSURANCE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY QBE INSURANCE CORPORATION 
* TENTATIVE RULING: * 
 
The demurrer is moot, because a dismissal of the demurring defendant was filed on 
December 20. 
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10.  TIME:  9:00   CASE#: MSC18-01282 
CASE NAME: COLBERT VS. QBE INSURANCE 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY QBE INSURANCE CORPORATION 
* TENTATIVE RULING: * 
 
The motion to strike is moot, because a dismissal of the moving defendant was filed on 
December 20. 
 

  

11.  TIME:  9:00   CASE#: MSC18-01572 
CASE NAME: MOORE VS. WIRELESS BUYBACKS 
HEARING ON APPLICATION FOR PRO HAC VICE ADMISSION 
FILED BY WIRELESS BUYBACKS LLC AND BRENDAN SKELLY 
* TENTATIVE RULING: * 
 
This application was granted in the Court’s ruling of December 7, 2018. 
 

  

12.  TIME:  9:00   CASE#: MSC18-01760 
CASE NAME: GARRETT VS. PONTES 
HEARING ON MOTION FOR TRIAL SETTING PREFERENCE  (CCP 36) 
FILED BY CARL GARRETT 
* TENTATIVE RULING: * 
 
Counsel to appear to discuss potential trial dates. 
 
All counsel are also ordered to meet and confer, in preparation for the CMC on January 30, 
as to the extent to which all or substantial parts of this case may be suitable for adjudication 
by other means, such as dispositive motions, stipulations of fact, or other methods.  (The Court 
notes that it does not appear anyone has paid jury fees.) 
 

  

13.  TIME:  9:00   CASE#: MSC18-02190 
CASE NAME: RODRIGUEZ VS. CALIBER 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CALIBER HOME LOANS INC. 
* TENTATIVE RULING: * 
 
The demurrer is taken off calendar due to the filing of a superseding pleading. 
 
Defendant Caliber demurred to plaintiff’s complaint.  In lieu of opposing the demurrer, plaintiff 
has filed a first amended complaint.  This was technically improper, as an amended complaint 
requires either stipulation or leave of court.  If plaintiff intended to amend in response to the 
points raised by Caliber, a more proper procedure would have been to agree to amend in the 
meet-and-confer process, before the demurrer was filed. 
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Be that as it may, however, Caliber has made no objection to the filing of an FAC.  The Court 
has not attempted to ascertain to what extent the amendments are responsive to the grounds 
for demurrer.  If Caliber thinks the amendments do not rescue the complaint, it may demur 
again. 

  

14.  TIME:  9:00   CASE#: MSL18-02629 
CASE NAME: ROBERT HALF VS. CER MECHANICAL 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO WRITTEN STIP. 
FILED BY ROBERT HALF INTERNATIONAL, INC. 
* TENTATIVE RULING: * 
 
The motion for entry of judgment pursuant to Code of Civil Procedure § 664.6 is granted in 
part.  Judgment will be entered in favor of plaintiff in the amount of $24.446.00 (see settlement 
agreement, ¶ 3.8).  There is no legal justification for the “stipulated liquidated damages for 
breach of this Agreement” for any larger amount, as recited in ¶ 3.8. 
 
Plaintiff is further advised that ¶ 3.7 of the settlement agreement is unlawful.  Had this document 
been presented for entry of judgment or stipulation at the time of execution, it would have been 
rejected for that reason. 
 

  

15.  TIME:  9:00   CASE#: MSN18-2062 
CASE NAME: AM-CAL SERVICES  VS.  MANCHENO ENTERPRISES 
HEARING ON PETITION FOR INTERPLEADER (SURPLUS FUNDS CCP 386) 
FILED BY AM-CAL SERVICES INC. 
* TENTATIVE RULING: * 
 
Counsel to appear (CourtCall acceptable).  The deposit of excess funds in interpleader 
is accepted.  The Court is concerned, however, that the principal potential claimants for 
the funds have not been notified, as the Court’s mailings to both Mancheno Enterprises and 
Billon Enterprises have been returned by USPS.  It may be necessary for petitioner to make a 
showing as to the diligence with which it has sought to ascertain reliable contact information for 
these parties. 
 

  

16.  TIME:  9:00   CASE#: MSN18-2062 
CASE NAME: AM-CAL SERVICES  VS.  MANCHENO ENTERPRISES 
HEARING ON MOTION FOR ATTORNEY FEES & COSTS 
FILED BY AM-CAL SERVICES INC. 
* TENTATIVE RULING: * 
 
See Line 15. 
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17.  TIME: 10:00   CASE#: MSC15-01908 
CASE NAME: DOE VS. SAN RAMON VALLEY U.S.D. 
JURY TRIAL - LONG CAUSE / 15 DAY(S) 
* TENTATIVE RULING: * 
 
The Court is informed that this case has settled. 
 

 

 


